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THE LEGAL CODE OF BABYLONIA. 

By A. H. Sayce, 
Oxford University. 

Not so many years have passed since the discovery of the 
Tel el-Amarna tablets startled the archaeological world by proving 
that the Mosaic age was one of high literary activity, and that 
all parts of the civilized world of the time were bound together 
by the ties of literary intercourse. Since then we have been 
taught that in ages till lately considered prehistoric Egypt was 
enjoying a culture equal to any that she possessed in later days, 
and that from the earliest epoch of the united monarchy a care- 
ful chronological register was kept, enabling the native historian 
to fix with precision the dates of its kings and dynasties. Next 
came the discoveries of Dr. A. J. Evans in Crete, revealing the 
existence of an early and marvelously modern civilization in the 
islands and lands which afterward became Greek, and re-estab- 
lishing the credit of traditions which the historian had thrown 
contemptuously aside. Then once more it was the turn of 
Assyriology to throw light on the distant past, and to show that 
the culture of the Tel el-Amarna age was but the last flicker of 
a literary civilization which had already reached its acme in the 
age of Abraham. And more than this; so numerous are the 
records and monuments of it that have survived to us that we 
now know more about the lives and thoughts, the literary works 
and social habits, of the Babylonians of that age than we do 
about those of the contemporaries of Pisistratus. 

The latest of these monuments to be found is nothing less 
than the legal code of ancient Babylonia. It was compiled by 
order of Khammu-rabi or Ammu-rapi — the Amraphel of the 
fourteenth chapter of Genesis — after his overthrow of the 
Elamite power in the thirty-third year of his reign, and the 
restoration of Babylonian independence and empire. A copy of 
it was discovered by M. de Morgan in the ruins of Susa at the 
beginning of 1902, and is now set up in the Louvre. It is 
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engraved in beautifully cut cuneiform characters on a tall mono- 
lith of polished black marble, and at the top is a bas-relief rep- 
resenting the king receiving the laws from the mouth of the 
sun-god. 

The codification of Babylonian law undertaken by Khammu- 
rabi resembled that which was carried through by Napoleon I. in 
France. It bears witness to the antiquity of Babylonian civiliza- 
tion and the height to which it had attained in the second mil- 
lennium B. C. The code remained the standard of Babylonian 
law for many centuries, though modifications and additions were 
necessarily introduced into it from time to time. It was obeyed, 
not in Babylonia and Assyria only, but wherever the empire of 
Babylonia extended and the influence of Babylonian culture was 
felt. Canaan was an integral part of that empire ; indeed, the 
only title given to Khammu-rabi on a monument raised by one 
of his Syrian subjects is that of "King of the land of the Amo- 
rites;" and the code of Khammu-rabi must consequently have 
been quite as much in force in Canaan as in Babylonia itself. 

The code is not arranged on any systematic principle. Groups 
of laws relating to different departments of public and private 
life are thrown together without any closer connection than that 
of juxtaposition. The greater number of them are in the form 
of decisions pronounced by the royal judges in the cases that 
had been brought before them, Babylonian law being, like English 
law, "judge-made" and founded on precedents. Hence, as might 
have been expected, laws belonging to different periods of social 
advancement exist in it side by side. Trial by ordeal makes its 
appearance by the side of an elaborate system of fines; and 
while, as a general rule, the state forbids the individual to take 
the law into his own hands and insists on its right to determine 
punishment, there are cases in which the application of the primi- 
tive lex talionis is still allowed. 

In studying the code, there is one fact which has especially 
struck me. We have long known that there is a good deal in 
the Pentateuch which looks back to Babylonia. The earlier 
chapters of Genesis have a Babylonian background, like certain 
features of the Israelitish ritual ; and since Babylonian culture 
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and law were dominant in Canaan down to the age of its con- 
quest by the Israelites, as we have learned from the Tel el-Amarna 
tablets, any legislation which arose on the soil of Canaan would 
necessarily have come under the influence of the Babylonian code. 
It was, therefore, a great surprise to me to find that a compari- 
son of the Babylonian and Israelitish codes revealed, not simi- 
larity, but contrast; not evidences of a common origin, but the 
reverse. Put briefly, the code of Khammu-rabi is addressed to 
a great trading and agricultural community in an advanced stage 
of civilization, and living under a settled and organized mon- 
archy; while that of Moses is intended for a small and compact 
body of confederated tribes which are still in a comparatively 
backward condition of culture, and not yet organized into a 
state. 

Throughout, in fact, the Babylonian code presupposes the 
state whose laws the individual is bound to obey, and to which 
all his private wrongs and injuries must be referred. The Israelitish 
code, on the other hand, is built on the tribal principle of blood- 
revenge ; the legislator even provides cities of refuge in which 
the manslayer may receive sanctuary and protection from legal 
punishment. "Whoso sheddeth man's blood, by man shall his 
blood be shed," is laid down at the very beginning of the Penta- 
teuch. In the code of Khammu-rabi, on the contrary, the right 
of blood-revenge is allowed in only two instances — once when 
a brigand is caught red-handed, and again when a man is found 
robbing a house which has been set on fire. In no other case is 
it permitted. The state, in short, has superseded the tribe or 
family, public law has taken the place' of revenge. 

This is the first fact which forces itself upon the attention of 
the student. Then, secondly, Babylonian law differed from Israel- 
itish law in its greater severity in cases of theft and robbery. 
Theft is punished with death almost as mercilessly as in the 
England of two generations ago. Here again the reason is to 
be found in a difference of social and civil organization. Baby- 
lonia was a highly civilized monarchy, the subjects of which had 
been engaged in trade for unnumbered centuries ; the respect for 
property was correspondingly great, and to rob a man's house 
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was as serious a crime as to kill the man himself. Either act 
was equally an offense against the state, and the state accord- 
ingly punished it with equal severity. In the Israel of the 
Mosaic age — though not, be it observed, in the Israel of the 
kings — it was otherwise. The camp of confederated tribes had 
not yet become a state, much less a monarchy; war rather than 
trade or agriculture was their occupation, and while therefore 
every individual life was of importance to the whole community, 
the individual's private property was of comparatively little 
account. The comparative humanity of the Mosaic law in 
regard to theft and robbery has the same origin as the promi- 
nence allowed in it to the right of private revenge. Both alike 
belong to a less developed condition of society, to an organiza- 
tion which is not yet that of the city and the state. 

A third point of contrast between the two codes confronts us 
in the laws relating to inheritance. The Babylonian father was 
able to make a will and leave a "favorite son" "an estate, gar- 
den, or house" over and above the share in the property to which 
he was entitled after his father's death. Of this there is no sign 
or trace in the Mosaic law. The individual rights of property 
were not yet recognized in Israel as they were in Babylonia, and 
implied settlement in a country and the existence of a state. 
Testamentary devolution presupposes not only an advanced stage 
of civilization, but advanced ideas as to the tenure of property 
as well. In a tribal community such as that for which Moses is 
said to have legislated the will was necessarily unknown. 

The little that is said in the Mosaic code about the woman's 
rights of inheritance has a similar origin. The code of Khammu- 
rabi contains minute directions about the wife's share in the 
property left by her husband at his death. The dowry she 
brought with her at marriage reverted to her, the property 
settled upon her by her husband was secured to her, and along 
with the children she had a right to the usufruct of the rest of 
the estate. If the widow married again, she lost the property 
settled upon her by her first husband; and if her children by the 
first husband were still under age, she and the second husband 
were required to support and educate them. Indeed, in the 
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latter case permission to marry at all had to be given by a judicial 
court. 

All these laws and regulations are significantly absent from 
the Mosaic code. Even the dowry brought by the wife is 
unknown to it; the Israelitish women enjoyed no such inde- 
pendent position as the women of Babylonia, and, except in a 
case like that of the daughters of Zelophehad, were not able to 
hold property. Under the Mosaic law they were still in the 
same position as the women of an Arab tribe — little better than 
the "helpmeets" and adjuncts of the man. 

The fact is brought into greater relief by a notice in the 
books of Joshua and Judges which indicates that the provisions 
of the Babylonian code were observed in Canaan down to the 
moment of its invasion by the Israelitish tribes. We are told 
that when Caleb gave his daughter Achsah in marriage to 
Othniel, after the capture of Kirjath-sepher, "she moved him 
to ask of her father a field." Caleb, however, was a Kenizzite of 
Edom and not a pure-blooded Israelite, so that this solitary 
example of a dowry brought by the bride to her husband stands 
outside the limits of the Mosaic law and is in striking contrast 
to its general tenor. The difference between the codes of Baby- 
lonia and Israel is the difference between a community which 
has long been organized into a state, and one which has not yet 
emerged from a semi-nomad condition. 

Such, then, are the chief points of contrast between the code 
of Khammu-rabi and that of the Hebrew legislator. The right 
of the individual to avenge himself, the estimation and legal 
status of property, the laws of inheritance, and the position of 
the woman are regarded under absolutely different lights by the 
two. And the contrast is rendered the more striking by a very 
remarkable fact. Laws and provisions in the Babylonian code, 
which are unknown to the Mosaic code, are nevertheless referred 
to and implied in the history of the patriarchs as described in 
the book of Genesis. Customs and usages are mentioned which, 
as is well known, have no foothold in the law of Israel ; but 
which, we now discover, are in accordance with the code of 
Khammu-rabi. Thus it is enacted by the Babylonian legislator 
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that the wife could present her husband with a concubine, and if 
she had had no children the husband was permitted to take a sec- 
ond and inferior wife. The enactment explains the action of Sarah 
in regard to Hagar, and of Rachel in regard to Bilhah : " Sarai, 
Abram's wife," we are told, "took Hagar, her maid, the 
Egyptian, after Abram had dwelt ten years in the land of 
Canaan, and gave her to her husband Abram to be his wife." 
But this is not all. One of the laws of Khammu-rabi expressly 
lays down that "if a man has married a wife and she has given a 
concubine to her husband by whom he has had a child, should 
the concubine afterwards have a dispute with her mistress 
because she has borne children, her mistress cannot sell her ; she 
can only lay a task upon her and make her live with the other 
slaves." This law applies exactly to the case of Hagar, and 
enables us to understand why Hagar was not sold, and why even 
her expulsion from the camp was "very grievous in Abraham's 
sight." It not only deprived Ishmael of the rights of inheritance 
which he possessed under the Babylonian law, but was illegal as 
well. 

Abram's adoption of Eliezer of Damascus is another example 
of the application of Babylonian, as opposed to Israelitish, law 
By the Babylonian code the childless man was able to adopt an 
heir to whom he gave his name and left his property. By the 
act of adoption the heir became a free man, if he had previously 
been a slave, and acquired full rights of inheritance. Adoption, 
indeed, played a considerable part in the family life of Baby- 
lonia, and so familiar did it become to the Babylonian mind that 
the king himself was regarded as the adopted son of Bel, and 
could not claim his heritage or be recognized as legitimate 
sovereign until the act of adoption had been formally carried 
out. 

The account of Isaac's marriage with Rebekah, again, takes 
us to the code and customs of Babylonia instead of those of 
Israel. The bride receives a dowry from the father of the bride- 
groom, while other presents are made to her mother. So, too, 
the account of the purchase of the cave of Machpelah is in 
exact accordance with the forms of Babylonian law. Even the 
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technical terms of a Babylonian contract are adhered to. What 
the Israelitish law and custom was, on the other hand, we know 
from the book of Ruth (4:7-9); it was utterly different from 
the Babylonian, from which, indeed, it differed in principle as 
well as in form. The commercial law of Babylonia was not 
recognized in the Mosaic code. 

Even the infliction of death by burning with which Judah 
threatened his daughter-in-law Tamar, on the supposition that 
she was a widow, finds an explanation in Khammu-rabi's legisla- 
tion, where the same punishment is enacted against a nun who 
has been unfaithful to her vows of virginity or widowhood. It 
is, however, needless to go farther. It is now sufficiently clear 
that, while between the codes of Babylonia and Israel a great 
gulf existed, it is the code of Babylonia which is presupposed in 
the story of the patriarchs. 

This striking conformity of pre-Mosaic, as opposed to Mosaic 
law with the regulations of the code of Khammu-rabi leads, 
as it seems to me, to an obvious conclusion. The details of the 
patriarchal story can be no fiction of an age which was familiar 
with other usages and a different system of law, and had 
forgotten that the law of Babylonia was enforced in Canaan at 
the very time to which the narratives are assumed to belong. 
Like the proper names which are characteristic of this period 
and of no later one, the law that is presupposed in the book of 
Genesis is the law of the pre-Mosaic age. It is the law of the 
Babylonian empire of Khammu-rabi, and not the law of the 
Pentateuch. 

There is yet a further conclusion to be drawn from a compari- 
son of the Babylonian and Israelitish codes. The law of Moses 
is not founded on that of Khammu-rabi, though the latter must 
have been in force in Canaan down to the time when it was 
invaded by the Israelites and its older inhabitants intermingled 
with the newcomers. On the contrary, while the code of 
Khammu-rabi has as its background a highly organized state, 
behind the code of Moses lies an earlier stage of society in 
which the Arab law of blood-revenge is still dominant, and the 
wandering tribe has not yet become a settled community. The 
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fact has a direct and important bearing on recent theories as to 
the composition and date of the Pentateuch. As Dr. Johannes 
Jeremias remarks, it deals a finishing blow to the assertion that a 
codification of law was inconceivable before the age of Solomon, 
and that the prophets must precede the law. Had such a hypothe- 
sis been right, the background of the Mosaic law would have 
been, not the tribe, but the state, and the principles of Baby- 
lonian law — which, it must be remembered, was also the law of 
the land in which the Israelites settled — would have been 
embodied in it. The theory that no codification of law was 
possible so early as the Mosaic age must share the fate of the 
theory that the Mosaic age was not a literary one. 

The newly discovered code explains the form assumed by the 
code of Israel. Groups of laws are thrown together in both 
without regard to any general principles ; and the several laws 
are introduced in both by the same formula. The Babylonian 
code tells us what this formula meant. The individual laws are, 
in fact, the decisions pronounced by the royal judges in the suits 
brought before them. Babylonian law was "judge-made." The 
laws of Israel must, therefore, have the same origin. And such, 
according to the Pentateuch, was the case. We are there told 
that before the legislation at Sinai and Kadesh, judges were 
appointed in accordance with the usage of Midian — and so of a 
part of the world that had been affected by Babylonian influence 
— and that "they judged the people at all seasons: the hard 
causes they brought unto Moses, but every small matter they 
judged themselves." A more remarkable instance of agreement 
between a statement of ancient history and the revelations of 
modern archaeology could not be found. 

Doubtless similarities may be discovered between the codes 
of Babylonia and Israel by the side of the general and marked 
contrast that exists between them. Indeed, it could not be 
otherwise. In both cases the legislators were Semites, and the 
bulk of the population of the Babylonian empire was in the time 
of Khammu-rabi as much Semitic as the Israelites themselves. 
The fundamental ideas of justice and the punishment of crime 
from which they both started would naturally have been the 
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same. Moreover, the ritual law of Israel, as we now know, bore 
in many respects a close resemblance to that of Babylonia, upon 
which it may have been partly modeled. Unfortunately, the 
ritual code of Babylonia has not yet been discovered, although 
from certain allusions in the first two enactments of the civil 
code of Khammu-rabi it would seem to have been already in 
existence when the latter was compiled, and until it is found no 
scientific examination of the ritual laws of the Pentateuch is 
possible. All we can say is that the connection between the 
ritual codes of the two peoples appears to have been considerably 
greater than that between their civil codes. 

Perhaps one of the most striking similarities is in the legisla- 
tion on enslavement for debt. According to the Babylonian 
code, the slave in such a case regained his freedom at the end of 
three years. In Israel the term of servitude was seven years, for 
which there was a ritual reason. But on the civil side the enact- 
ments were practically the same. 

Both codes, again, took notice of death from the goring of an 
ox; in the Pentateuch the owner of the ox is not held responsible 
for the act, but the ox itself is to be put to death. The code of 
Khammu-rabi advances a step farther and spares the offending 
animal. It has passed beyond the stage at which the animal 
was regarded as endowed with reason, and so placed on a footing 
of equality with man. Where, however, the owner could be 
proved to have been negligent, or otherwise responsible for the 
action of the ox, the Babylonian law fined him half a mana of 
silver ; the Mosaic law, on the other hand, exacted the death 
penalty in accordance with the general principle of blood- 
revenge, though blood-money might be paid instead. If a slave 
had been gored to death and not a free man, the fine in Baby- 
lonia was the third of a mana ; in Israel it was half a mana, and 
the ox was symbolically put to death. With the exaction of the 
penalty of death in the Mosaic code, where the principle of 
blood-revenge was involved, we may contrast the penalty for 
theft, which was either compensation or slavery ; in the code of 
Khammu-rabi, on the other hand, the alternatives were death or 
a severe fine. Babylonian law considered the security of prop- 
erty a matter of greater moment than avenging the individual. 
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There is one humane provision about which the codes of 
Khammu-rabi and Moses are in unison. To the Israelite the 
lawgiver said: "If thou at all take thy neighbor's raiment to 
pledge, thou shalt deliver it to him by that the sun goes down : 
for that is his raiment only, it is his raiment for his skin." For 
the Babylonian the law was : " If a man takes (his neighbor's) ox 
in payment of a debt, he shall be fined the third of a mana of 
silver." Moses was addressing a body of wandering tribesmen, 
to whom, as to the Arab of today, the cloaks in which they slept 
at night were of primary importance ; the law of Khammu-rabi 
was intended for a settled population, a large part of whom were 
agriculturalists, and thus dependent on their plowing oxen for 
their means of support. 

But the distance in the social outlook which divides the 
earlier from the chronologically later code shows itself most 
clearly in the Babylonian legislation on the subject of surgical 
operations. The surgeon and the veterinary are distinguished 
from one another, and the legal consequences of a surgical 
operation are entered into in detail : 

If a surgeon performs a serious operation on a man with a bronze lancet, 
for tumor or for disease of the eye, and the patient recovers, the operator 
shall receive 10 shekels of silver [about $7.50]. 

If the operation has been performed on a poor man, he shall receive 5 
shekels of silver. 

If the operation has been performed on a slave, the slave's master shall 
pay 2 shekels of silver. 

If, on the other hand, the operation is unsuccessful, and the 
patient dies or loses his sight, the operator is condemned to 
have his hands cut off; or, in the case of a slave, to provide 
another of equal value. 

If a surgeon has healed a man's broken limb, or has cured a disease of 
the intestines, the patient shall pay the surgeon 5 shekels of silver. 
If the patient is a poor man he shall pay 3 shekels of silver. 
If he is a slave, the slave's master shall pay 2 shekels of silver. 

With these enactments it is instructive to compare the pre- 
scription of the Mosaic law : 

If men strive together, and one smite another with a stone, or with his 
fist, and he die not, but keepeth his bed : if he rise again and walk abroad 
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upon his staff, then shall he that smote him be quit : only he shall pay for the 
loss of his time, and shall cause him to be thoroughly healed. 

The society to which the Mosaic legislation was addressed 
knew nothing of surgeons, much less of veterinaries ; they were 
known in Canaan, indeed, in the Tel el-Amarna age, as we learn 
from a cuneiform tablet ; but we do not hear of them in Israel 
before the age of the kings. 

I have left to the last what is, after all, the greatest of the 
contrasts between the codes of Babylonia and Israel. This is in 
the spirit which actuates them. The law of Babylonia is a purely 
civil one, in the eyes of which crime is what it is in the codes of 
modern Christendom — an offense against the state and nothing 
more. The state, accordingly, punishes it with merciless but 
impartial justice, and to the state alone belongs the definition of 
crime as well as its punishment. Though at the head of the 
monument on which the laws of Khammu-rabi are inscribed he 
is represented as receiving them from the inspiration of the sun- 
god, this is a mere form, a mere concession to Semitic modes of 
thought. Throughout the code itself there is no indication that 
its basis and sanction are otherwise than human. What a con- 
trast to the law of Israel! Here crime is sin against God, and 
deserves punishment because it is so. The national God takes 
the place of the state and the Babylonian king, and the sanction 
of the code he communicates to his chosen people is necessarily 
divine. On the forefront of it stands the declaration that he is 
their God, and that they shall have "no other gods before" him. 
The laws they are called upon to obey, accordingly, flow from 
him, and are built on the immutable foundations of a law of 
righteousness. 



